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BIFORE THS STATE BOARD OF EQUALIZATION
OF THE STATE OF CALIFORNIA

In the Matter of the Appeal of{

PERKX FOODS CO. OF CALIFOHNIA

App earances:

For Appellant: Daniel W. Gage
Attorney at Law

For Re spondent : Peter S. Pierson’
Associate Tax Counsel
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- This appeal is made;pursuant to section 256467 of
the Revenue and Taxation Code from the action of the Franchise
Taex Board on the protest of Perk Foods Co. of California,
against proposed zssessments of additional franchise tax in
the amounts of §868.28 , $1,321.72 and $L,46%.37 for the_
income years ended September 30,1957, 1958 and 1959,
respectively,

Two questions

ere raised by this appeal: (1)
wnether sppell ant and its parent, Perk Foods Company, are
engaged In a single unitary business; and (2) if so5 wnether
re spondent, i.n applying an income allocation ‘formula, properly
considered only 25 percent Of appeilant’s out of state
deliveries from its California plant to be sales outside of
Californis. '

The parer rates factories in
I1linois, where 1V ; in Kansas and in
Pennsylvania. IT =& s under the brand
names ol '"Perk," | llant owns and



tooeal of Ferk Poods Co, of Cslifornia

operates a plant in Los Zngeles, California. In July 1958,
appellant commenced operating a second plant in Hillsboro,
Oregon. Appell ant also manufactures and sells pet foods
under the “Vets ' label. dIthas been obliged to vary the
formula and inervedients from those of its parent’ product
in order to conform to the requirements of California law.

Appellant and its parent corporation have common
officers and interlocking boards of directors, who determine
major corporatepolicies for both companies and maintain
overall supervision. Appellant is charged with a portion of
the salaries of those officers .of the parent who spend time
working with zppellant’ s management.

Both cornorations obtain labels from the same
sup-plier at a volume discount under a master contract
negotiated by the parent compeny. Since 1948 the parent
company has participated in a "Pilot Guide Dog Fund,”
organized to providezpide dogs for the blind. Xvery can of
dog food manufactured by the parent corporation bears a label
notifying the purchaser that if the label is mailed to the
Pilot Guide DogFoundsation in Chicago, Perk Foods Company
will donate to the Fund its profit on the sale of that can.
hppellant's labels bear a similar inscription,

Vhen T inancinz isnecessary, app ell ant borrows f rom
its narent at the same rate of interest which the parent pays
to its lender. This interest rate is lower than appéHaht
would have to pay to a local 4 independent lender.

Appellant's accounting office is located in Chicago.
The seme Chicego accounting firm prepares the tax returns,
annual reports, and profit and loss statements of both
appellant and its parent.

Ltopellant has exclusive sales territofies in the
western part of the Uni ted Stetes., It purchases its own rav
materials from independent sources znd manufactures its
products in its own plants., It conducts local advertising
campaigns and does its own billing and collecting of accounts .

The great majority of out of state sales of products’
menufactured by appellent in California are sold through
independent brokers. Apvellant, however, employs two sales-
men who reside outside of California and another salesman
who spends L0 percent of his time outside the state. Appellant's
own salesmen Work with the brokers! salesmen and ell orders
vhich they oblain are chammeled through the brokers. In .
addition, apvellant's sales menager spends 50 percent of’n;g
time in other states, supervising eppellant's salesnen, Traln-
ing seglesmen employed by brolers, visiting retall and chaln .
outlets with brcikers snd their salesmen, and helping with
local advertising eand promotion.
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Respondent determined that app ellantand its parent
were engaged in a unitary busin es and combined their inconeg,
allocating it within =and wi uLOh* California pursuant to
section 25101 of the Hevenue and Taxation Code by appl yi ng

the usual allocation 'OTmu'a composed of property, payroll and
sai es factors. Income allocated to Csliforniawas included in
the measure of appellant® franchise tax. inconputing the
sales factor of the allocation formula respondent treated as
out of state sales 25percentof the out of state deliveries

of productsmanufactured iu Celifornia.

. Apvellant urges that its operations and those of
Perk Foods Company a-se not sufficiently integrated to constitute
a unitary business, . fovellantalsoarguesthat in any event
70 pemmntofitsout of state deliveries should be treated as
out of state saies for purposes of the sales factor of the
allocatlion formula.

If a unitary business is conducted within and without
the state by two or more corporations, then their income must

4
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be combined and alloca uCJ v‘umav a£¢ wlthout the state by an
gppropriate Tormula. (Edigon Callloral
Kclolean, 30 Cal. 24 H72 [18D P 2& loéo)
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Tn Butler Bros. v. Melolesan, 17 Cal., 24 664 [111 P.2d
33%%, aff'd, 315 U.B8. 501 [86 L. Za. 9911, it was held that
the unitary nature of a business wes estgblished by the
existence of (1) unity of ownership, (2) unity of operatioﬁ
evidenced by central purcua% ing, advert151ng, accounting and
management, and (3) unity of use in the centralized executive
force zad gonsral system of operation. uvbsao tently, in o
Bdison Cailifornis %uwves, Inc. v. ¥elolgan, 30 Cal., 24 472
(183 .24 16, the Ca 1o*n¢a~nupre ne COU“ declared that 2
vaitary enterorise eAlfqh waen the opeLau on of the portion
of the business done within the state 1s dependent uvpon or
contributes to the operation of the dbusiness without t*e state.
Thnese tTest ecently reaffirmed and given a broad inter-
pretat erior 011 Co, v. Frenchise Tax Board OO Cal.,
24 406 tr. 545, 306 P.2d 33: and Honolulu "011 Coro. V.
Tranch: Toy +d, 60 Cal. 2d 417 [3% Cal. Rptr. 552, 380 P, 24
L0 aTeinl review of these existing decisions reveals a
o«ugﬁa;si?e prosdening of the meaning and epoplication of the
unitary concent.

Tnougn apy sinesgs 1s conducted
senarately and spears Conn 1y, thare
sra certain areas of 21 1 i
joint exscutive mane s Er iz T
¢i the same accounting 5O 0., T
purchasing of labsls for both apvellant and its perent provides
them with a volume discount in price which would nol bpe
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d its suply individually. By

availableif each purchease
ts parent, sopellant is concededly

12
borrowi ng money from i

able to obtain cheaper {inancing than would be available to

it in dealings with independent |ocal lenders, Notwithstanding
gppellant' s conbentions thatitsproduct differs from the
"Vets'V petifood manufactured by its parent eand that it

conducts its own independent advertising campalgns,nutual
benefit and dependence seem glmost certain to accrue frouw

t he advertising and sale of a product bearing the same
trade-mark, produced by corporations with substantially the
same names. Ineaddition, mutual benefits were no doubt

recelmed tanrough | oi nt parulclpablon in the "Pilot Gui de Dog
Fund.

Bearing in mind that we are considering operations
identicsl in nature, conducted by closely related oorooratlon
under alwost the same names and utL: lzing the same trade-marl
we conclude that the business was unitary under the broadenlng
Judicial concept of that term. The income of appellant and
its, varent, therefore, must be combined end azllocated by an

appTOprlate formulea,

We must next consider the propriety of respondent's
action in treating only 25 percent of sppellant's out of state
~deliveries from its California plant es out of state sales
for purposes of the sales factor of the allocation Tormula.
Respondent's regulations provide that "The sales
or gross receipts factor generally shall be apportioned in
accordence with employee sales activity of the taxpayer within
end without the State ... . Promoticnel activities of an
exploves are given some welght in the sales Tactor.” (Cal.
Admin. Code, tit. 18, reg. 25101, subd. (a)e) :

nce is 1nsu'110 ent to Cub&bllSﬂ the exact

QL&J@” o sales tributable ©o tThe

1lant's AWQ]OVccS out»wde of Californiea.
aver, that meny of the out of state sales

sctivities by independent brokers and

ellant uab ocly a qmall number of employees
Terrivors this state. It

that their ccvdv1uleu accounted Tor less
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1, within reasonable limits,
rtiomnent of income within
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Pursuant to the views expressed in the opinion

of the board on file in this proceeding, and good cause
appearing therefor,
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IDJUuuuD AND DLCALE

pursuant to section 2556 f e evenue and Taxation Code,
that the action of the “euncnlse Tax Board on the protest
of + erk Foodis Co. of California against proposed assessments

of ohdltlondl franchlse tax in the amounts of 5868.28,
wl,321.72, and 464,37 for the inconie years ended N
beptemher 30, 195? 1958, and 1959, respectively, be and
the same is nereby sustained.

Done at Sacramento, California, this 23rd day

)

of Kovember, 1606, by the utubb Boar//ii/eiii}luatlon.
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